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Pastor, or Maureen C. Yap, Senior Attorneys; or Brent Lattin, Counsel; Division of 

Consumer and Community Affairs, Board of Governors of the Federal Reserve System, 

Washington, DC 20551, at (202) 452-2412 or (202) 452-3667.  For users of 

Telecommunications Device for the Deaf (TDD) only, contact (202) 263-4869.  

SUPPLEMENTARY INFORMATION:    

I.  Summary of the Proposed Rule 

 The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank 

Act or Act) amends the Truth in Lending Act (TILA) to prohibit creditors from making 

mortgage loans without regard to the consumer’s repayment ability.  Pub. L. No. 111-203 

§ 1411, 124 Stat. 1376, 2142 (to be codified at 15 U.S.C. 1639c).  The Act’s underwriting 

requirements are substantially similar but not identical to the ability-to-repay 

requirements adopted by the Board for higher-priced mortgage loans in July 2008 under 

the Home Ownership and Equity Protection Act.  73 FR 44522, Jul. 30, 2008 (“2008 

HOEPA Final Rule”).  General rulemaking authority for TILA is scheduled to transfer to 

the Consumer Financial Protection Bureau (CFPB) in July 2011.  Accordingly, this 

rulemaking will become a proposal of the CFPB and will not be finalized by the Board. 

 Consistent with the Act, the proposal applies the ability-to-repay requirements to 

any consumer credit transaction secured by a dwelling, except an open-end credit plan, 

timeshare plan, reverse mortgage, or temporary loan.  Thus, unlike the Board’s 2008 

HOEPA Final Rule, the proposal is not limited to higher-priced mortgage loans or loans 

secured by the consumer’s principal dwelling.  The Act prohibits a creditor from making 

a mortgage loan unless the creditor makes a reasonable and good faith determination, 

based on verified and documented information, that the consumer will have a reasonable 
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ability to repay the loan, including any mortgage-related obligations (such as property 

taxes).   

 Consistent with the Act, the proposal provides four options for complying with 

the ability-to-repay requirement.  First, a creditor can meet the general ability-to-repay 

standard by originating a mortgage loan for which: 

� The creditor considers and verifies the following eight underwriting factors in 
determining repayment ability:  (1) current or reasonably expected income or 
assets; (2) current employment status; (3) the monthly payment on the mortgage; 
(4) the monthly payment on any simultaneous loan; (5) the monthly payment for 
mortgage-related obligations; (6) current debt obligations; (7) the monthly debt-
to-income ratio, or residual income; and (8) credit history; and 
 

� The mortgage payment calculation is based on the fully indexed rate. 
 

 Second, a creditor can refinance a “non-standard mortgage” into a “standard 

mortgage.”  This is based on a statutory provision that is meant to provide flexibility for 

streamlined refinancings, which are no- or low-documentation transactions designed to 

quickly refinance a consumer out of a risky mortgage into a more stable product.  Under 

this option, the creditor does not have to verify the consumer’s income or assets.  The 

proposal defines a “standard mortgage” as a mortgage loan that, among other things, does 

not contain negative amortization, interest-only payments, or balloon payments; and has 

limited points and fees.   

 Third, a creditor can originate a “qualified mortgage,” which provides special 

protection from liability for creditors who make “qualified mortgages.”  It is unclear 

whether that protection is intended to be a safe harbor or a rebuttable presumption of 

compliance with the repayment ability requirement.  Therefore, the Board is proposing 

two alternative definitions of a “qualified mortgage.”     
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 Alternative 1 operates as a legal safe harbor and defines a “qualified mortgage” as 

a mortgage for which: 

(a) The loan does not contain negative amortization, interest-only payments, or 
balloon payments, or a loan term exceeding 30 years; 
 

(b) The total points and fees do not exceed 3% of the total loan amount; 
 

(c) The borrower’s income or assets are verified and documented; and 
 

(d) The underwriting of the mortgage (1) is based on the maximum interest rate in the 
first five years, (2) uses a payment scheduled that fully amortizes the loan over 
the loan term, and (3) takes into account any mortgage-related obligations. 
 

 Alternative 2 provides a rebuttable presumption of compliance and defines a 

“qualified mortgage” as including the criteria listed under Alternative 1 as well as the 

following additional underwriting requirements from the ability-to-repay standard:  (1) 

the consumer’s employment status, (2) the monthly payment for any simultaneous loan, 

(3) the consumer’s current debt obligations, (4) the total debt-to-income ratio or residual 

income, and (5) the consumer’s credit history.   

 Finally, a small creditor operating predominantly in rural or underserved areas can 

originate a balloon-payment qualified mortgage.  This standard is evidently meant to 

accommodate community banks that originate balloon loans to hedge against interest rate 

risk.  Under this option, a small creditor can make a balloon-payment qualified mortgage 

if the loan term is five years or more, and the payment calculation is based on the 

scheduled periodic payments, excluding the balloon payment.      

 The proposal also implements the Dodd-Frank Act’s limits on prepayment 

penalties, lengthens the time creditors must retain records that evidence compliance with 

the ability-to-repay and prepayment penalty provisions, and prohibits evasion of the rule 

by structuring a closed-end extension of credit as an open-end plan.  The Dodd-Frank Act 
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contains other consumer protections for mortgages, which will be implemented in 

subsequent rulemakings. 

II.  Background 

 Over the years, concerns have been raised about creditors originating mortgage 

loans without regard to the consumer’s ability to repay the loan.  Beginning in about 

2006, these concerns were heightened as mortgage delinquencies and foreclosures rates 

increased dramatically, caused in part by the loosening of underwriting standards.  See 73 

FR 44524, Jul. 30, 2008.  Following is background information, including a brief 

summary of the legislative and regulatory responses to this issue, which culminated in the 

enactment of the Dodd-Frank Act on July 21, 2010. 

A. TILA and Regulation Z 

 In 1968, Congress enacted TILA, 15 U.S.C. 1601 et seq., based on findings that 

economic stability would be enhanced and competition among consumer credit providers 

would be strengthened by the informed use of credit resulting from consumers’ 

awareness of the cost of credit.   One of the purposes of TILA is to promote the informed 

use of consumer credit by requiring disclosures about its costs and terms.   TILA requires 

additional disclosures for loans secured by consumers’ homes and permits consumers to 

rescind certain transactions that involve their principal dwelling.  TILA directs the Board 

to prescribe regulations to carry out the purposes of the law, and specifically authorizes 

the Board, among other things, to issue regulations that contain such additional 

requirements, classifications, differentiations, or other provisions, or that provide for such 

adjustments and exceptions for all or any class of transactions, that in the Board's 

judgment are necessary or proper to effectuate the purposes of TILA, facilitate 


