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List of Subjects in 12 CFR Part 226 

 Advertising, Consumer protection, Federal Reserve System, Mortgages, 

Reporting and recordkeeping requirements, Truth in Lending. 

Text of Proposed Revisions 

 Certain conventions have been used to highlight the proposed revisions.  New 

language is shown inside bold arrows, and language that would be deleted in shown 

inside bold brackets. 

Authority and Issuance 

 For the reasons set forth in the preamble, the Board proposes to amend Regulation 

Z, 12 CFR part 226, as follows: 

PART 226—TRUTH IN LENDING (REGULATION Z) 

 1. The authority citation for part 226 is revised to read as follows: 

 Authority: 12 U.S.C. 3806; 15 U.S.C. 1604, 1637(c)(5), and 1639(l); Pub. L. 

111–24 § 2, 123 Stat. 1734; Pub. L. 111–203, 124 Stat. 1376. 

Subpart D—Miscellaneous 

 2. Section 226.25 is amended by revising paragraph (a) to read as follows: 

§ 226.25  Record retention. 

(a) General rule. A creditor shall retain evidence of compliance with [this 

regulation]�§ 226.43 of this regulation for 3 years after consummation of a transaction 

covered by that section and shall retain evidence of compliance with all other sections of 

this regulation� (other than advertising requirements under §§ 226.16 and 226.24) for 2 

years after the date disclosures are required to be made or action is required to be taken.  

The administrative agencies responsible for enforcing the regulation may require 
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creditors under their jurisdictions to retain records for a longer period if necessary to 

carry out their enforcement responsibilities under section 108 of the act. 

* * * * * 

Subpart E—Special Rules for Certain Home Mortgage Transactions 

 3. Section 226.32 is amended as follows: 

A. Paragraphs (b)(1)(i)(A) and (b)(1)(i)(B) are added; 

B. Paragraphs (b)(1)(i), (b)(1)(ii), and (b)(1)(iii) are revised; 

C. Paragraphs (b)(iii)(A) through (b)(iii)(C) are added; 

D. Paragraphs (b)(iv) is revised; 

E. Paragraphs (b)(v) and (vi) are added; 

F. Paragraph (b)(2) is redesignated as paragraph (b)(3), and new 

language is added to paragraph (2).  

The revisions and additions read as follows: 

§ 226.32  Requirements for certain closed-end home mortgages. 

 (a)  Coverage.***   

* * * * * 

 (b)  Definitions.  For purposes of this subpart, the following definitions apply:   

 (1)  For purposes of paragraph (a)(1)(ii) of this section, points and fees means: 

 (i)  All items �considered to be a finance charge� [required to be disclosed] 

under § 226.4(a) and 226.4(b), except �—� [interest or the time-price differential] 

 �(A)  Interest or the time-price differential; 
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 (B)  Any premium or other charge for any guaranty or insurance protecting the 

creditor against the consumer’s default or other credit loss to the extent that the premium 

or charge is— 

 (1)  Assessed in connection with any federal or state agency program; 

 (2)  Not in excess of the amount payable under policies in effect at the time of 

origination under section 203(c)(2)(A) of the National Housing Act (12 U.S.C. 

1709(c)(2)(A)), provided that the premium or charge is required to be refundable on a pro 

rata basis and the refund is automatically issued upon notification of the satisfaction of 

the underlying mortgage loan; or 

 (3) Payable after the loan closing.� 

 (ii)  All compensation paid [to mortgage brokers] �directly or indirectly by a 

consumer or creditor to a loan originator, as defined in § 226.36(a)(1), including a loan 

originator that is also the creditor in a table-funded transaction;�  

 (iii)  All items listed in § 226.4(c)(7) (other than amounts held for future payment 

of taxes) �payable at or before closing of the mortgage loan,� unless—[the charge is 

reasonable, the creditor receives no direct or indirect compensation in connection with 

the charge, and the charge is not paid to an affiliate of the creditor; and] 

�(A) The charge is reasonable; 

   (B) The creditor receives no direct or indirect compensation in connection with 

the charge; and  

(C) The charge is not paid to an affiliate of the creditor; � 

 (iv)  �Premiums or other charges payable at or before closing of the mortgage 

loan for any credit life, credit disability, credit unemployment, or credit property 
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insurance, or any other life, accident, health, or loss-of-income insurance, or any 

payments directly or indirectly for any debt cancellation or suspension agreement or 

contract.� [Premiums or other charges for credit life, accident, health, or loss-of-income 

insurance, or debt-cancellation coverage (whether or not the debt-cancellation coverage is 

insurance under applicable law) that provides for cancellation of all or part of the 

consumer's liability in the event of the loss of life, health, or income or in the case of 

accident, written in connection with the credit transaction.] 

 �(v)  The maximum prepayment penalty, as defined in § 226.43(b)(10), that may 

be charged or collected under the terms of the mortgage loan; and 

 (vi)  The total prepayment penalty, as defined in § 226.43(b)(10), incurred by the 

consumer if the mortgage loan is refinanced by the current holder of the existing 

mortgage loan, a servicer acting on behalf of the current holder, or an affiliate of either.  

 (2)  For purposes of paragraph (b)(1)(ii), the term points and fees does not include 

compensation paid to— 

 (i)  An employee of a retailer of manufactured homes who does not take a 

residential mortgage loan application, offer or negotiate terms of a residential mortgage 

loan, or advise a consumer on loan terms (including rates, fees, and other costs) but who, 

for compensation or other monetary gain, or in expectation of compensation or other 

monetary gain, assists a consumer in obtaining or applying to obtain a residential 

mortgage loan; 

 (ii)  A person that only performs real estate brokerage activities and is licensed or 

registered in accordance with applicable state law, unless such person is compensated by 
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a creditor or loan originator, as defined in § 226.36(a)(1), or by any agent of the creditor 

or loan originator; or  

 (iii)  A servicer or servicer employees, agents and contractors, including but not 

limited to those who offer or negotiate terms of a covered transaction for purposes of 

renegotiating, modifying, replacing and subordinating principal of existing mortgages 

where borrowers are behind in their payments, in default or have a reasonable likelihood 

of being in default or falling behind.  

 (3)�[(2)]   Affiliate means any company that controls, is controlled by, or is 

under common control with another company, as set forth in the Bank Holding Company 

Act of 1956 (12 U.S.C. 1841 et seq.). 

* * * * *  

 4.  Section 226.34—Prohibited acts or practices in connection with credit subject 

to § 226.32, is revised by removing paragraph (a)(4). 

§ 226.34  Prohibited acts or practices in connection with credit subject to § 226.32. 

* * * * * 

[(4) Repayment ability.  * * *] 

* * * * * 

 5.  Section 226.35 is removed and reserved. 

§ 226.35  �[Reserved.]� 

* * * * * 

6.  Add § 226.43 to read as follows: 

�§ 226.43  Minimum standards for transactions secured by a dwelling. 
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 (a) Scope.  This section applies to any consumer credit transaction that is secured 

by a dwelling, as defined in § 226.2(a)(19), other than: 

 (1) A home equity line of credit subject to § 226.5b; 

 (2) A mortgage transaction secured by a consumer’s interest in a timeshare plan, 

as defined in 11 U.S.C. 101(53(D)); or 

 (3) For purposes of paragraphs (c) through (f) of this section— 

 (i) A reverse mortgage subject to § 226.33; or 

 (ii) A temporary or “bridge” loan with a term of 12 months or less, such as a loan 

to finance the purchase of a new dwelling where the consumer plans to sell a current 

dwelling within 12 months or a loan to finance the initial construction of a dwelling.  

 (b) Definitions.  For purposes of this section: 

 (1) Covered transaction means a consumer credit transaction that is secured by a 

dwelling, as defined in § 226.2(a)(19), other than a transaction exempt from coverage 

under paragraph (a) of this section.   

(2) Fully amortizing payment means a periodic payment of principal and interest 

that will fully repay the loan amount over the loan term. 

(3) Fully indexed rate means the interest rate calculated using the index or 

formula at the time of consummation and the maximum margin that can apply at any time 

during the loan term. 

(4) Higher-priced covered transaction means a covered transaction with an 

annual percentage rate that exceeds the average prime offer rate for a comparable 

transaction as of the date the interest rate is set by 1.5 or more percentage points for a 

first-lien covered transaction, or by 3.5 or more percentage points for a subordinate-lien 
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covered transaction. 

(5) Loan amount means the principal amount the consumer will borrow as 

reflected in the promissory note or loan contract. 

(6) Loan term means the period of time to repay the obligation in full. 

(7) Maximum loan amount means the loan amount plus any increase in principal 

balance that results from negative amortization, as defined in § 226.18(s)(7)(v), based on 

the terms of the legal obligation assuming— 

(i)  The consumer makes only the minimum periodic payments for the maximum 

possible time, until the consumer must begin making fully amortizing payments; and 

(ii) The maximum interest rate is reached at the earliest possible time. 

(8) Mortgage-related obligations mean property taxes; mortgage-related 

insurance premiums required by the creditor as set forth in § 226.45(b)(1); homeowner’s 

association, condominium, and cooperative fees; ground rent or leasehold payments; and 

special assessments. 

 (9) Points and fees has the same meaning as in § 226.32(b)(1).  

 (10) Prepayment penalty means a charge imposed for paying all or part of a 

covered transaction’s principal before the date on which the principal is due.  For 

purposes of this section—  

 (i) The following are examples of prepayment penalties: 

 (A) A charge determined by treating the loan balance as outstanding for a period 

of time after prepayment in full and applying the interest rate to such “balance,” even if 

the charge results from the interest accrual amortization method used for other payments 

in the transaction; and 
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 (B) A fee, such as a loan closing cost, that is waived unless the consumer prepays 

the covered transaction. 

 (ii) A prepayment penalty does not include fees imposed for preparing and 

providing documents when a loan is paid in full, whether or not the loan is prepaid, such 

as a loan payoff statement, a reconveyance document, or another document releasing the 

creditor’s security interest in the dwelling that secures the loan.  

 (11) Recast means— 

 (i) For an adjustable-rate mortgage, as defined in § 226.18(s)(7)(i), the expiration 

of the period during which payments based on the introductory fixed interest rate are 

permitted under the terms of the legal obligation;  

 (ii) For an interest-only loan, as defined in § 226.18(s)(7)(iv), the expiration of the 

period during which interest-only payments are permitted under the terms of the legal 

obligation; and 

 (iii) For a negative amortization loan, as defined in § 226.18(s)(7)(v), the 

expiration of the period during which negatively amortizing payments are permitted 

under the terms of the legal obligation. 

 (12) Simultaneous loan means another covered transaction or home equity line of 

credit subject to § 226.5b that will be secured by the same dwelling and made to the same 

consumer at or before consummation of the covered transaction. 

 (13) Third-party record means— 

 (i) A document or other record prepared or reviewed by a person other than the 

consumer, the creditor, or the mortgage broker, as defined in § 226.36(a)(2), or an agent 

of the creditor or mortgage broker; 
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 (ii) A copy of a tax return filed with the Internal Revenue Service or a state taxing 

authority;  

 (iii) A record the creditor maintains for an account of the consumer held by the 

creditor; or 

 (iv) If the consumer is an employee of the creditor or the mortgage broker, a 

document or other record maintained by the creditor or mortgage broker regarding the 

consumer’s employment status or employment income.  

 (c)  Repayment ability.  (1) General requirement.  A creditor shall not make a 

loan in a covered transaction unless the creditor makes a reasonable and good faith 

determination at or before consummation that the consumer will have a reasonable 

ability, at the time of consummation, to repay the loan according to its terms, including 

any mortgage-related obligations.    

 (2) Basis for determination.  Except as provided otherwise in paragraphs (d), (e), 

and (f) of this section, in making the repayment ability determination required under 

paragraph (c)(1) of this section, a creditor must consider the following: 

 (i)  The consumer’s current or reasonably expected income or assets, other than 

the value of the dwelling that secures the loan; 

 (ii) If the creditor relies on income from the consumer’s employment in 

determining repayment ability, the consumer’s current employment status; 

 (iii) The consumer’s monthly payment on the covered transaction, calculated in 

accordance with paragraph (c)(5) of this section; 

(iv) The consumer’s monthly payment on any simultaneous loan that the creditor 

knows or has reason to know will be made, calculated in accordance with paragraph 
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(c)(6) of this section; 

(v) The consumer’s monthly payment for mortgage-related obligations; 

 (vi) The consumer’s current debt obligations; 

 (vii) The consumer’s monthly debt-to-income ratio, or residual income in 

accordance with paragraph (c)(7) of this section; and 

(viii) The consumer’s credit history. 

 (3)  Verification using third-party records.  A creditor must verify a consumer’s 

repayment ability using reasonably reliable third-party records, except that— 

 (i) For purposes of paragraph (c)(2)(ii) of this section, a creditor may verify a 

consumer’s employment status orally if the creditor prepares a record of the information 

obtained orally; and 

 (ii) For purposes of paragraph (c)(2)(vi) of this section, if a creditor relies on a 

consumer’s credit report to verify a consumer’s current debt obligations and a consumer’s 

application states a current debt obligation not shown in the consumer’s credit report, the 

creditor need not independently verify such obligation. 

  (4) Verification of income or assets.    A creditor must verify the amounts of 

income or assets it relies on to determine a consumer’s ability to repay a covered 

transaction using third-party records that provide reasonably reliable evidence of the 

consumer’s income or assets.  A creditor may verify the consumer’s income using a tax-

return transcript issued by the Internal Revenue Service (IRS).  Examples of other records 

the creditor may use to verify the consumer’s income or assets include: 

 (i) Copies of tax returns the consumer filed with the Internal Revenue Service or a 

state taxing authority; 
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 (ii) IRS Form W-2s or similar IRS forms used for reporting wages or tax 

withholding; 

 (iii) Payroll statements, including military Leave and Earnings Statements;  

 (iv) Financial institution records; 

 (v) Records from the consumer’s employer or a third-party that obtained 

information from the employer; 

  (vi) Records from a federal, state, or local government agency stating the 

consumer’s income from benefits or entitlements;  

 (vii) Receipts from the consumer’s use of check cashing services; and 

 (viii) Receipts from the consumer’s use of a funds transfer service.   

 (5) Payment calculation.  (i) General rule.  Except as provided in paragraph 

(c)(5)(ii) of this section, a creditor must make the determination required under paragraph 

(c)(2)(iii) using— 

(A) The fully indexed rate or any introductory interest rate, whichever is greater; 

and 

(B) Monthly, fully amortizing payments that are substantially equal. 

(ii) Special rules for loans with a balloon payment, interest-only loans, and 

negative amortization loans.  A creditor must make the determination required under 

paragraph (c)(2)(iii) for—  

(A) A loan with a balloon payment, as defined in § 226.18(s)(5)(i), using— 

(1) The maximum payment scheduled during the first five years after 

consummation for a loan that is not a higher-priced covered transaction; or 

(2) The maximum payment in the payment schedule, including any balloon 
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payment, for a higher-priced covered transaction; 

(B) An interest-only loan, as defined in § 226.18(s)(7)(iv), using— 

(1) The fully indexed rate or any introductory interest rate, whichever is greater; 

and 

(2) Substantially equal, monthly payments of principal and interest that will repay 

the loan amount over the term of the loan remaining as of the date the loan is recast. 

(C) A negative amortization loan, as defined in § 226.18(s)(7), using— 

(1) The fully indexed rate or any introductory interest rate, whichever is greater; 

and 

(2) Substantially equal, monthly payments of principal and interest that will repay 

the maximum loan amount over the term of the loan remaining as of the date the loan is 

recast. 

(6) Payment calculation for simultaneous loans.  For purposes of making the 

determination required under paragraph (c)(2)(iv) of this section, a creditor must consider 

a consumer’s payment on a simultaneous loan that is— 

(i) A covered transaction, by following paragraphs (c)(5)(i)-(ii) of this section; or 

(ii) A home equity line of credit subject to § 226.5b, by using the periodic 

payment required under the terms of the plan and the amount of credit drawn at 

consummation of the covered transaction. 

 (7)  Monthly debt-to-income ratio or residual income.  (i)  Definitions.  For 

purposes of this paragraph, the following definitions apply-- 

 (A)  Total monthly debt obligations.  The term total monthly debt obligations 

means the sum of:  the payment on the covered transaction, as required to be calculated 
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by paragraphs (c)(2)(iii) and (c)(5) of this section; simultaneous loans, as required by 

paragraphs (c)(2)(iv) and (c)(6) of this section; mortgage-related obligations, as required 

by paragraph (c)(2)(v) of this section; and current debt obligations, as required by 

paragraph (c)(2)(vi) of this section.  

 (B)  Total monthly income.  The term total monthly income means the sum of the 

consumer’s current or reasonably expected income, including any income from assets, as 

required paragraphs (c)(2)(i) and (c)(4) of this section.  

  (ii)  Calculations.  (A)  Monthly debt-to-income ratio.  For purposes of 

considering the consumer’s monthly debt-to-income ratio under paragraph (c)(2)(vii) of 

this section, the creditor must consider the ratio of the consumer’s total monthly debt 

obligations to total monthly income.   

 (B)  Monthly residual income.  For purposes of considering the consumer’s 

monthly residual income under paragraph (c)(2)(vii) of this section, the creditor must 

consider the consumer’s remaining income after subtracting the consumer’s total monthly 

debt obligations from the total monthly income. 

 (d) Refinancing of non-standard mortgages.  (1)  Scope.  The provisions of this 

paragraph (d) apply to the refinancing of a non-standard mortgage into a standard 

mortgage when the following conditions are met—  

 (i) The creditor for the standard mortgage is the current holder of the existing non-

standard mortgage or the servicer acting on behalf of the current holder. 

 (ii) The monthly payment for the standard mortgage is materially lower than the 

monthly payment for the non-standard mortgage, as calculated under paragraph (d)(5) of 

this section.   
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 (iii) The creditor receives the consumer’s written application for the standard 

mortgage before the non-standard mortgage is recast. 

 (iv) The consumer has made no more than one payment more than 30 days late on 

the non-standard mortgage during the 24 months immediately preceding the creditor’s 

receipt of the consumer’s written application for the standard mortgage. 

 (v) The consumer has made no payments more than 30 days late during the six 

months immediately preceding the creditor’s receipt of the consumer’s written 

application for the standard mortgage. 

 (2)  Definitions.  For purposes of this paragraph (d), the following definitions 

apply: 

 (i) Non-standard mortgage.  The term non-standard mortgage means a covered 

transaction that is— 

 (A) An adjustable-rate mortgage, as defined in § 226.18(s)(7)(i), with an 

introductory fixed interest rate for a period of one year or longer;  

 (B) An interest-only loan, as defined in § 226.18(s)(7)(iv); or 
 
 (C) A negative amortization loan, as defined in § 226.18(s)(7)(v). 
 
 (ii)  Standard mortgage.  The term standard mortgage means a covered 

transaction— 

 (A) That provides for regular periodic payments that do not: 

 (1) Cause the principal balance to increase; 

 (2) Allow the consumer to defer repayment of principal; or 

 (3) Result in a balloon payment, as defined in § 226.18(s)(5)(i);  
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 (B) For which the total points and fees payable in connection with the transaction 

do not exceed the amounts specified in paragraph (e)(3) of this section; 

 (C) For which the term does not exceed 40 years; 

 (D) For which the interest rate is fixed for at least the first five years after 

consummation; and 

 (E) For which the proceeds from the loan are used solely for the following 

purposes— 

 (1) To pay off the outstanding principal balance on the non-standard mortgage; 

and 

 (2) To pay closing or settlement charges required to be disclosed under the Real 

Estate Settlement Procedures Act, 12 U.S.C. 2601 et seq. 

 (iii)  Refinancing.  The term refinancing has the same meaning as in § 226.20(a). 

 (3) Exemption from certain repayment ability requirements.  (i)  A creditor is not 

required to comply with the income and asset verification requirements of paragraphs 

(c)(2)(i) and (c)(4) of this section or the payment calculation requirements under 

paragraphs (c)(2)(iii) and (c)(5) of this section if— 

 (A) The conditions in paragraph (d)(1) of this section are met; and  

 (B) The creditor has considered whether the standard mortgage will prevent a 

likely default by the consumer on the non-standard mortgage at the time of its recast. 

 (ii) If the conditions in paragraph (d)(3)(i) of this section are met, the creditor 

shall satisfy the requirements under paragraphs (c)(2)(iii) and (c)(5) of this section for the 

standard mortgage by using the payment calculation prescribed under paragraph (d)(5)(ii) 

of this section. 
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 (4) Offer of rate discounts and other favorable terms.  A creditor making a 

covered transaction under this paragraph (d) may offer to the consumer the same or better 

rate discounts and terms that the creditor offers to new consumers, consistent with the 

creditor’s documented underwriting practices and to the extent not prohibited by 

applicable state or federal law. 

 (5)  Payment calculations.  For purposes of determining whether the consumer’s 

monthly payment for a standard mortgage will be materially lower than the monthly 

payment for the non-standard mortgage, the following provisions shall be used:   

 (i)  Non-standard mortgage.  The monthly payment for a non-standard mortgage 

must be based on substantially equal, monthly, fully amortizing payments of principal 

and interest using— 

 (A)  The fully indexed rate as of a reasonable period of time before or after the 

date on which the creditor receives the consumer’s written application for the standard 

mortgage;   

 (B)  The term of the loan remaining as of the date on which the recast occurs, 

assuming all scheduled payments have been made up to the recast date and the payment 

due on the recast date is made and credited as of that date; and 

 (C) A remaining loan amount that is— 

 (1) For an adjustable-rate mortgage under paragraph (d)(2)(i)(A) of this section, 

the outstanding principal balance as of the date of the recast, assuming all scheduled 

payments have been made up to the recast date and the payment due on the recast date is 

made and credited as of that date; 
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 (2) For an interest-only loan under paragraph (d)(2)(i)(B) of this section, the loan 

amount, assuming all scheduled payments have been made up to the recast date and the 

payment due on the recast date is made and credited as of that date; 

 (3) For a negative amortization loan under paragraph (d)(2)(i)(C) of this section, 

the maximum loan amount. 

 (ii) Standard mortgage.  The monthly payment for a standard mortgage must be 

based on substantially equal, monthly, fully amortizing payments based on the maximum 

interest rate that may apply during the first five years after consummation. 

(e) Qualified mortgages.   

ALTERNATIVE 1—PARAGRAPH 43(e)(1)  

(1) Safe harbor.  A creditor or assignee of a covered transaction complies with the 

repayment ability requirement of paragraph (c)(1) of this section if the covered 

transaction is a qualified mortgage, as defined in paragraph (e)(2) of this section. 

ALTERNATIVE 2—PARAGRAPH 43(e)(1)  

(1) Presumption of compliance.  A creditor or assignee of a covered transaction is 

presumed to have complied with the repayment ability requirements of paragraph (c)(1) 

of this section if the covered transaction is a qualified mortgage, as defined in paragraph 

(e)(2) of this section. 

 (2) Qualified mortgage defined.  A qualified mortgage is a covered transaction— 

 (i) That provides for regular periodic payments that do not-- 

(A) Result in an increase of the principal balance; 

(B) Allow the consumer to defer repayment of principal, except as provided in 

paragraph (f) of this section; or 
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(C) Result in a balloon payment, as defined in § 226.18(s)(5)(i), except as 

provided in paragraph (f) of this section; 

(ii) For which the loan term does not exceed 30 years; 

 (iii) For which the total points and fees payable in connection with the loan do not 

exceed the amounts specified in paragraph (e)(3) of this section; 

 (iv) For which the creditor underwrites the loan, taking into account any 

mortgage-related obligations, using— 

(A) The maximum interest rate that may apply during the first five years after 

consummation; and 

(B) Periodic payments of principal and interest that will repay either— 

(1) The outstanding principal balance over the remaining term of the loan as of 

the date the interest rate adjusts to the maximum interest rate set forth in paragraph 

(e)(2)(iv)(A) of this section; or 

(2) The loan amount over the loan term. 

ALTERNATIVE 1—PARAGRAPH 43(e)(2)(v) 

 (v) For which the creditor considers and verifies the consumer’s current or 

reasonably expected income or assets to determine the consumer’s repayment ability, as 

required by paragraphs (c)(2)(i), (c)(3), and (c)(4) of this section. 

ALTERNATIVE 2—PARAGRAPH 43(e)(2)(v) 

 (v)  For which the creditor considers and verifies, in accordance with paragraph 

(c)(3) of this section, the following: 
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 (A)  The consumer’s current or reasonably expected income or assets other than 

the value of the dwelling that secures the loan, in accordance with paragraphs (c)(2)(i) 

and (c)(4) of this section; 

 (B)  If the creditor relies on income from the consumer’s employment in 

determining repayment ability, the consumer’s current employment status, in accordance 

with paragraph (c)(2)(ii) of this section; 

 (C)  The consumer’s monthly payment on any simultaneous loan that the creditor 

knows or has reason to know will be made, in accordance with paragraphs (c)(2)(iv) and 

(c)(6) of this section; 

 (D)  The consumer’s current debt obligations, in accordance with paragraph 

(c)(2)(vi) of this section; 

 (E)  The consumer’s monthly debt-to-income ratio, or residual income, in 

accordance with paragraphs (c)(2)(vii) and (c)(7) of this section; and 

 (F)  The consumer’s credit history, in accordance with paragraph (c)(viii) of this 

section. (3) Limits on points and fees for qualified mortgages.   

ALTERNATIVE 1—PARAGRAPH 43(e)(3)(i) 

 (i) A covered transaction is not a qualified mortgage unless the total points and 

fees payable in connection with the loan do not exceed—(A)  For a loan amount of 

$75,000 or more, three percent of the total loan amount; 

 (B)  For a loan amount of greater than or equal to $60,000 but less than $75,000, 

3.5 percent of the total loan amount;  

 (C)  For a loan amount of greater than or equal to $40,000 but less than $60,000, 

four percent of the total loan amount; 
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 (D)  For a loan amount of greater than or equal to $20,000 but less than $40,000, 

4.5 percent of the total loan amount; and 

 (E)  For a loan amount of less than $20,000, five percent of the total loan amount. 

ALTERNATIVE 2—PARAGRAPH 43(e)(3)(i) 

 (i) A covered transaction is not a qualified mortgage unless the total points and 

fees payable in connection with the loan do not exceed—(A)  For a loan amount of 

$75,000 or more, three percent of the total loan amount;  

 (B)  For a loan amount of greater than or equal to $20,000 but less than $75,000, a 

percentage of the total loan amount resulting from the following formula— 

 (1) Total loan amount – $20,000 = $Z; 

 (2) $Z  x  .0036 = Y; 

 (3) 500 – Y = X; and 

           (4) X  x  .01 = Allowable points and fees as a percentage of the total loan amount; 

and 

 (C)  For a loan amount of less than $20,000, five percent of the total loan amount.   

 (ii)  For purposes of calculating the total amount of points and fees that are 

payable in connection with a covered transaction under (e)(3)(i), the following may be 

excluded: 

 (A) Any bona fide third party charge not retained by the creditor, loan originator, 

or an affiliate of either, unless the charge is required to be included in “points and fees” 

under § 226.32(b)(1)(i)(B).   

 (B) Up to two bona fide discount points paid by the consumer in connection with 

the transaction, provided that the following conditions are met— 
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 (1) The interest rate before the discount does not exceed the average prime offer 

rate, as defined in § 226.45(a)(2)(ii), by more than one percent; and 

 (2) The average prime offer rate used for purposes of paragraph (e)(3)(ii)(B)(1) of 

this section is the same average prime offer rate that applies to a comparable transaction 

as of the date the discounted interest rate for the transaction is set.  

 (C)  Up to one bona fide discount point paid by the consumer in connection with 

the transaction, provided that the following conditions are met— 

 (1) The interest rate before the discount does not exceed the average prime offer 

rate, as defined in § 226.45(a)(2)(ii), by more than two percent; 

 (2) The average prime offer rate used for purposes of paragraph (e)(3)(ii)(C)(1) of 

this section is the same average prime offer rate that applies to a comparable transaction 

as of the date the discounted interest rate for the transaction is set; and 

 (3) Two bona fide discount points have not been excluded under paragraph 

(e)(3)(ii)(B) of this section. 

 (iii) The term loan originator has the same meaning as in § 226.36(a)(1). 

 (iv) The term bona fide discount point means any percent of the loan amount of a 

covered transaction  paid by the consumer that reduces the interest rate or time-price 

differential applicable to the covered transaction based on a calculation that— 

 (A)  Is consistent with established industry practices for determining the amount 

of reduction in the interest rate or time-price differential appropriate for the amount of 

discount points paid by the consumer; and  

 (B)  Accounts for the amount of compensation that the creditor can reasonably 

expect to receive from secondary market investors in return for the mortgage loan. 
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 (f) Balloon-payment qualified mortgages made by certain creditors.  (1) 

Exception.  Notwithstanding paragraph (e)(2)(i)(C) of this section, a qualified mortgage 

may provide for a balloon payment, provided— 

(i) The loan satisfies all of the requirements for a qualified mortgage in paragraph 

(e)(2) of this section, other than paragraphs (e)(2)(i)(B), (e)(2)(i)(C), and (e)(2)(iv) of this 

section; 

(ii) The creditor determines that the consumer can make all of the scheduled 

payments under the terms of the legal obligation, except the balloon payment, from the 

consumer’s current or reasonably expected income or assets other than the dwelling that 

secures the loan; 

(iii) The scheduled payments on which the determination required by paragraph 

(f)(1)(ii) of this section is based: 

(A) Are calculated using an amortization period that does not exceed 30 years; 

and 

(B) Include all mortgage-related obligations;  

(iv) The loan term is five years or longer; and 

(v) The creditor: 

(A) During the preceding calendar year, extended more than 50% of its total 

covered transactions that provide for balloon payments in one or more counties 

designated by the Board as “rural” or “underserved,” as defined in paragraph (f)(2) of this 

section; 

ALTERNATIVE 1—PARAGRAPH 43(f)(1)(v)(B) 
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(B) During the preceding calendar year, together with all affiliates, extended 

covered transactions with loan amounts that in the aggregate total $___ or less; 

ALTERNATIVE 2—PARAGRAPH 43(f)(1)(v)(B) 

(B) During the preceding calendar year, together with all affiliates, extended ___ 

or fewer covered transactions; 

ALTERNATIVE 1—PARAGRAPH 43(f)(1)(v)(C) 

(C) On or after [insert effective date of final rule], has not sold, assigned, or 

otherwise transferred legal title to the debt obligation for any covered transaction that 

provides for a balloon payment; and 

ALTERNATIVE 2—PARAGRAPH 43(f)(1)(v)(C) 

(C) During the preceding and current calendar year, has not sold, assigned, or 

otherwise transferred legal title to the debt obligation for any covered transaction that 

provides for a balloon payment; and 

(D)  As of the end of the preceding calendar year, had total assets that do not 

exceed the asset threshold established and published annually by the Board, based on the 

year-to-year change in the average of the Consumer Price Index for Urban Wage Earners 

and Clerical Workers, not seasonally adjusted, for each 12-month period ending in 

November, with rounding to the nearest million dollars.  (See staff comment 43(f)(1)(v)-

1.iv for the current threshold.) 

(2) “Rural” and “underserved” defined.  For purposes of paragraph (f)(1)(v)(A) 

of this section— 
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(i) A county is “rural” during a calendar year if it is not in a metropolitan 

statistical area or a micropolitan statistical area, as those terms are defined by the U.S. 

Office of Management and Budget, and: 

(A) It is not adjacent to any metropolitan area or micropolitan area; or 

(B) It is adjacent to a metropolitan area with fewer than one million residents or 

adjacent to a micropolitan area, and it contains no town with 2,500 or more residents. 

 (ii) A county is “underserved” during a calendar year if no more than two 

creditors extend covered transactions five or more times in the county. 

 (g)  Prepayment penalties.  (1) When permitted.  A covered transaction must not 

include a prepayment penalty unless: 

 (i) The prepayment penalty is otherwise permitted by law; and  

 (ii) The transaction— 

 (A) Has an annual percentage rate that cannot increase after consummation; 

 (B) Is a qualified mortgage under paragraph (e)(2) or (f) of this section; and 

 (C) Is not a higher-priced mortgage loan, as defined in § 226.45(a). 

 (2) Limits on prepayment penalties.  A prepayment penalty— 

 (i) Must not apply after the three-year period following consummation; and 

 (ii) Must not exceed the following percentages of the amount of the outstanding 

loan balance prepaid: 

 (A) Three percent, if incurred during the first year following consummation; 

 (B) Two percent, if incurred during the second year following consummation; and  

 (C) One percent, if incurred during the third year following consummation. 
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  (3) Alternative offer required.  Except as provided otherwise in paragraph (g)(4) 

or (g)(5) of this section, a creditor must not offer a consumer a covered transaction with a 

prepayment penalty unless the creditor also offers the consumer an alternative covered 

transaction without a prepayment penalty and the alternative covered transaction— 

 (i) Has an annual percentage rate that cannot increase after consummation and has 

the same type of interest rate as the covered transaction with a prepayment penalty.  For 

purposes of this paragraph (g), the term “type of interest rate” refers to whether a 

transaction: 

 (A) Is a fixed-rate mortgage, as defined in § 226.18(s)(7)(iii); or 

 (B) Is a step-rate mortgage, as defined in § 226.18(s)(7)(ii).   

  (ii) Has the same loan term as the loan term for the covered transaction with a 

prepayment penalty;  

  (iii) Satisfies the periodic payment conditions under paragraph (e)(2)(i) of this 

section;  

  (iv) Satisfies the points and fees conditions under paragraph (e)(2)(iii) of this 

section, based on the information known to the creditor at the time the transaction is 

offered; and 

 (v) Is a transaction for which the creditor has a good faith belief that the consumer 

likely qualifies, based on the information known to the creditor at the time the creditor 

offers the covered transaction without a prepayment penalty.   

 (4) Offer through a mortgage broker.  If the creditor offers a covered transaction 

with a prepayment penalty to the consumer through a mortgage broker, as defined in 

§ 226.36(a)(2), the creditor must— 
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 (i) Present the mortgage broker an alternative covered transaction without a 

prepayment penalty that satisfies the requirements of paragraph (g)(3) of this section; and 

 (ii) Establish by agreement that the mortgage broker must present the consumer 

an alternative covered transaction without a prepayment penalty that satisfies the 

requirements of paragraph (g)(3) of this section, offered by— 

 (A) The creditor; or 

 (B) Another creditor, if the transaction offered by the other creditor has a lower 

interest rate or a lower total dollar amount of origination points or fees and discount 

points.  

  (5) Creditor that is a loan originator.  If the creditor is a loan originator, as 

defined in § 226.36(a)(1), and the creditor presents the consumer a covered transaction 

offered by a person to which the creditor would assign the covered transaction after 

consummation, the creditor must present the consumer an alternative covered transaction 

without a prepayment penalty that satisfies the requirements of paragraph (g)(3) of this 

section, offered by— 

 (i) The assignee; or 

 (ii) Another person, if the transaction offered by the other person has a lower 

interest rate or a lower total dollar amount of origination points or fees and discount 

points. 

 (6) Applicability.  This paragraph (g) applies only if a covered transaction is 

consummated with a prepayment penalty and is not violated if: 

 (i) A covered transaction is consummated without a prepayment penalty; or 

 (ii) The creditor and consumer do not consummate a covered transaction. 
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 (h) Evasion; open-end credit.  In connection with credit secured by a consumer's 

dwelling that does not meet the definition of open-end credit in § 226.2(a)(20), a creditor 

shall not structure a home-secured loan as an open-end plan to evade the requirements of 

this section.� 

7.  In Supplement I to Part 226: 

A.  Under Section 226.25—Record Retention, 25(a) General rule, paragraph 2 is 

revised and paragraphs 6 and 7 are added. 

B.  Under Section 226.32—Requirements for Certain Closed-End Home 

Mortgages,  

(1) In subheading 32(a) Coverage, Paragraph 32(a)(1)(ii), paragraph 1 is revised; 

(2) In subheading 32(b) Definitions, Paragraph 32(b)(1)(i), paragraph 1 is revised 

and paragraphs 2, 3, and 4 are added;  

(i)   Paragraph 32(b)(1)(ii), paragraph 1 is revised, and paragraphs 2 and 3 

are added;  

(ii) Paragraph 32(b)(1)(iii), paragraph 1 is revised;  

(iv) Paragraph 32(b)(1)(iv), paragraph 1 is revised and paragraph 2 is 

added. 

C.  Under Section 226.34—Prohibited Acts or Practices in Connection with 

Credit Subject to § 226.32, subheading 34(a) Prohibited acts or practices for loans 

subject to § 226.32, paragraph 34(a)(4) Repayment ability is reserved. 

D.  Section 226.35—Prohibited Acts or Practices in Connection with Higher-

Priced Mortgage Loans is reserved. 

E.  New entry Section 226.43—Minimum Standards for Transactions Secured by 

a Dwelling is added, to read as follows: 


