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various levels of government. Section
514 of ERISA provides, with certain
exceptions specifically enumerated, that
the provisions of Titles I and IV of
ERISA supersede any and all laws of the
States as they relate to any employee
benefit plan covered under ERISA. As
explained elsewhere in this Notice, the
Department does not intend this
regulation to change the scope or effect
of ERISA section 514, including the
savings clause in ERISA section
514(b)(2)(A) for state regulation of
securities, banking, or insurance laws.
The final rule now includes an express
provision to that effect in a new
paragraph (i). The requirements
implemented in the final rule do not
alter the fundamental reporting and
disclosure requirements of the statute
with respect to employee benefit plans,
and as such have no implications for the
States or the relationship or distribution
of power between the national
government and the States.
Statutory Authority
This regulation is issued pursuant to
the authority in section 505 of ERISA
(Pub. L. 93–406, 88 Stat. 894; 29 U.S.C.
1135) and section 102 of Reorganization
Plan No. 4 of 1978, 5 U.S.C. App. 237,
and under Secretary of Labor’s Order
No. 1–2011, 77 FR 1088 (Jan. 9, 2012).
List of Subjects in 29 CFR Parts 2509
and 2510
Employee benefit plans, Employee
Retirement Income Security Act,
Pensions, Plan assets.
For the reasons set forth in the
preamble, the Department is amending
parts 2509 and 2510 of subchapters A
and B of Chapter XXV of Title 29 of the
Code of Federal Regulations as follows:
Subchapter A—General

PART 2509—INTERPRETIVE
BULLETINS RELATING TO THE
EMPLOYEE RETIREMENT INCOME
SECURITY ACT OF 1974
1. The authority citation for part 2509
continues to read as follows:
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■

Authority: 29 U.S.C. 1135. Secretary of
Labor’s Order 1–2011, 77 FR 1088 (Jan. 9,
2012). Sections 2509.75–10 and 2509.75–2
issued under 29 U.S.C. 1052, 1053, 1054. Sec.
2509.75–5 also issued under 29 U.S.C. 1002.
Sec. 2509.95–1 also issued under sec. 625,
Pub. L. 109–280, 120 Stat. 780.
§ 2509.96–1
■

[Removed]

2. Remove § 2509.96–1.
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Subchapter B—Definitions and Coverage
under the Employee Retirement Income
Security Act of 1974

PART 2510—DEFINITIONS OF TERMS
USED IN SUBCHAPTERS C, D, E, F,
AND G OF THIS CHAPTER
3. The authority citation for part 2510
is revised to read as follows:

■

Authority: 29 U.S.C. 1002(2), 1002(21),
1002(37), 1002(38), 1002(40), 1031, and 1135;
Secretary of Labor’s Order 1–2011, 77 FR
1088; Secs. 2510.3–21, 2510.3–101 and
2510.3–102 also issued under Sec. 102 of
Reorganization Plan No. 4 of 1978, 5 U.S.C.
App. 237. Section 2510.3–38 also issued
under Pub. L. 105–72, Sec. 1(b), 111 Stat.
1457 (1997).

4. Revise § 2510.3–21 to read as
follows:

■

§ 2510.3–21

Definition of ‘‘Fiduciary.’’

(a) Investment advice. For purposes of
section 3(21)(A)(ii) of the Employee
Retirement Income Security Act of 1974
(Act) and section 4975(e)(3)(B) of the
Internal Revenue Code (Code), except as
provided in paragraph (c) of this
section, a person shall be deemed to be
rendering investment advice with
respect to moneys or other property of
a plan or IRA described in paragraph
(g)(6) of this section if—
(1) Such person provides to a plan,
plan fiduciary, plan participant or
beneficiary, IRA, or IRA owner the
following types of advice for a fee or
other compensation, direct or indirect:
(i) A recommendation as to the
advisability of acquiring, holding,
disposing of, or exchanging, securities
or other investment property, or a
recommendation as to how securities or
other investment property should be
invested after the securities or other
investment property are rolled over,
transferred, or distributed from the plan
or IRA;
(ii) A recommendation as to the
management of securities or other
investment property, including, among
other things, recommendations on
investment policies or strategies,
portfolio composition, selection of other
persons to provide investment advice or
investment management services,
selection of investment account
arrangements (e.g., brokerage versus
advisory); or recommendations with
respect to rollovers, transfers, or
distributions from a plan or IRA,
including whether, in what amount, in
what form, and to what destination such
a rollover, transfer, or distribution
should be made; and
(2) With respect to the investment
advice described in paragraph (a)(1) of
this section, the recommendation is
made either directly or indirectly (e.g.,
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through or together with any affiliate) by
a person who:
(i) Represents or acknowledges that it
is acting as a fiduciary within the
meaning of the Act or the Code;
(ii) Renders the advice pursuant to a
written or verbal agreement,
arrangement, or understanding that the
advice is based on the particular
investment needs of the advice
recipient; or
(iii) Directs the advice to a specific
advice recipient or recipients regarding
the advisability of a particular
investment or management decision
with respect to securities or other
investment property of the plan or IRA.
(b)(1) For purposes of this section,
‘‘recommendation’’ means a
communication that, based on its
content, context, and presentation,
would reasonably be viewed as a
suggestion that the advice recipient
engage in or refrain from taking a
particular course of action. The
determination of whether a
‘‘recommendation’’ has been made is an
objective rather than subjective inquiry.
In addition, the more individually
tailored the communication is to a
specific advice recipient or recipients
about, for example, a security,
investment property, or investment
strategy, the more likely the
communication will be viewed as a
recommendation. Providing a selective
list of securities to a particular advice
recipient as appropriate for that investor
would be a recommendation as to the
advisability of acquiring securities even
if no recommendation is made with
respect to any one security.
Furthermore, a series of actions, directly
or indirectly (e.g., through or together
with any affiliate), that may not
constitute a recommendation when
viewed individually may amount to a
recommendation when considered in
the aggregate. It also makes no
difference whether the communication
was initiated by a person or a computer
software program.
(2) The provision of services or the
furnishing or making available of
information and materials in
conformance with paragraphs (b)(2)(i)
through (iv) of this section is not a
‘‘recommendation’’ for purposes of this
section. Determinations as to whether
any activity not described in this
paragraph (b)(2) constitutes a
recommendation must be made by
reference to the criteria set forth in
paragraph (b)(1) of this section.
(i) Platform providers. Marketing or
making available to a plan fiduciary of
a plan, without regard to the
individualized needs of the plan, its
participants, or beneficiaries a platform
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or similar mechanism from which a
plan fiduciary may select or monitor
investment alternatives, including
qualified default investment
alternatives, into which plan
participants or beneficiaries may direct
the investment of assets held in, or
contributed to, their individual
accounts, provided the plan fiduciary is
independent of the person who markets
or makes available the platform or
similar mechanism, and the person
discloses in writing to the plan fiduciary
that the person is not undertaking to
provide impartial investment advice or
to give advice in a fiduciary capacity. A
plan participant or beneficiary or
relative of either shall not be considered
a plan fiduciary for purposes of this
paragraph.
(ii) Selection and monitoring
assistance. In connection with the
activities described in paragraph
(b)(2)(i) of this section with respect to a
plan,
(A) Identifying investment
alternatives that meet objective criteria
specified by the plan fiduciary (e.g.,
stated parameters concerning expense
ratios, size of fund, type of asset, or
credit quality), provided that the person
identifying the investment alternatives
discloses in writing whether the person
has a financial interest in any of the
identified investment alternatives, and
if so the precise nature of such interest;
(B) In response to a request for
information, request for proposal, or
similar solicitation by or on behalf of
the plan, identifying a limited or sample
set of investment alternatives based on
only the size of the employer or plan,
the current investment alternatives
designated under the plan, or both,
provided that the response is in writing
and discloses whether the person
identifying the limited or sample set of
investment alternatives has a financial
interest in any of the alternatives, and
if so the precise nature of such interest;
or
(C) Providing objective financial data
and comparisons with independent
benchmarks to the plan fiduciary.
(iii) General Communications.
Furnishing or making available to a
plan, plan fiduciary, plan participant or
beneficiary, IRA, or IRA owner general
communications that a reasonable
person would not view as an investment
recommendation, including general
circulation newsletters, commentary in
publicly broadcast talk shows, remarks
and presentations in widely attended
speeches and conferences, research or
news reports prepared for general
distribution, general marketing
materials, general market data,
including data on market performance,
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market indices, or trading volumes,
price quotes, performance reports, or
prospectuses.
(iv) Investment Education. Furnishing
or making available any of the following
categories of investment-related
information and materials described in
paragraphs (b)(2)(iv)(A) through (D) of
this section to a plan, plan fiduciary,
plan participant or beneficiary, IRA, or
IRA owner irrespective of who provides
or makes available the information and
materials (e.g., plan sponsor, fiduciary
or service provider), the frequency with
which the information and materials are
provided, the form in which the
information and materials are provided
(e.g., on an individual or group basis, in
writing or orally, or via call center,
video or computer software), or whether
an identified category of information
and materials is furnished or made
available alone or in combination with
other categories of information and
materials, provided that the information
and materials do not include (standing
alone or in combination with other
materials) recommendations with
respect to specific investment products
or specific plan or IRA alternatives, or
recommendations with respect to
investment or management of a
particular security or securities or other
investment property, except as noted in
paragraphs (b)(2)(iv)(C)(4) and
(b)(2)(iv)(D)(6) of this section.
(A) Plan information. Information and
materials that, without reference to the
appropriateness of any individual
investment alternative or any individual
benefit distribution option for the plan
or IRA, or a particular plan participant
or beneficiary or IRA owner, describe
the terms or operation of the plan or
IRA, inform a plan fiduciary, plan
participant, beneficiary, or IRA owner
about the benefits of plan or IRA
participation, the benefits of increasing
plan or IRA contributions, the impact of
preretirement withdrawals on
retirement income, retirement income
needs, varying forms of distributions,
including rollovers, annuitization and
other forms of lifetime income payment
options (e.g., immediate annuity,
deferred annuity, or incremental
purchase of deferred annuity),
advantages, disadvantages and risks of
different forms of distributions, or
describe product features, investor
rights and obligations, fee and expense
information, applicable trading
restrictions, investment objectives and
philosophies, risk and return
characteristics, historical return
information, or related prospectuses of
investment alternatives available under
the plan or IRA.
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(B) General financial, investment, and
retirement information. Information and
materials on financial, investment, and
retirement matters that do not address
specific investment products, specific
plan or IRA investment alternatives or
distribution options available to the
plan or IRA or to plan participants,
beneficiaries, and IRA owners, or
specific investment alternatives or
services offered outside the plan or IRA,
and inform the plan fiduciary, plan
participant or beneficiary, or IRA owner
about:
(1) General financial and investment
concepts, such as risk and return,
diversification, dollar cost averaging,
compounded return, and tax deferred
investment;
(2) Historic differences in rates of
return between different asset classes
(e.g., equities, bonds, or cash) based on
standard market indices;
(3) Effects of fees and expenses on
rates of return;
(4) Effects of inflation;
(5) Estimating future retirement
income needs;
(6) Determining investment time
horizons;
(7) Assessing risk tolerance;
(8) Retirement-related risks (e.g.,
longevity risks, market/interest rates,
inflation, health care and other
expenses); and
(9) General methods and strategies for
managing assets in retirement (e.g.,
systematic withdrawal payments,
annuitization, guaranteed minimum
withdrawal benefits), including those
offered outside the plan or IRA.
(C) Asset allocation models.
Information and materials (e.g., pie
charts, graphs, or case studies) that
provide a plan fiduciary, plan
participant or beneficiary, or IRA owner
with models of asset allocation
portfolios of hypothetical individuals
with different time horizons (which may
extend beyond an individual’s
retirement date) and risk profiles,
where—
(1) Such models are based on
generally accepted investment theories
that take into account the historic
returns of different asset classes (e.g.,
equities, bonds, or cash) over defined
periods of time;
(2) All material facts and assumptions
on which such models are based (e.g.,
retirement ages, life expectancies,
income levels, financial resources,
replacement income ratios, inflation
rates, and rates of return) accompany
the models;
(3) The asset allocation models are
accompanied by a statement indicating
that, in applying particular asset
allocation models to their individual
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situations, plan participants,
beneficiaries, or IRA owners should
consider their other assets, income, and
investments (e.g., equity in a home,
Social Security benefits, individual
retirement plan investments, savings
accounts, and interests in other
qualified and non-qualified plans) in
addition to their interests in the plan or
IRA, to the extent those items are not
taken into account in the model or
estimate; and
(4) The models do not include or
identify any specific investment product
or investment alternative available
under the plan or IRA, except that solely
with respect to a plan, asset allocation
models may identify a specific
investment alternative available under
the plan if it is a designated investment
alternative within the meaning of 29
CFR 2550.404a–5(h)(4) under the plan
subject to oversight by a plan fiduciary
independent from the person who
developed or markets the investment
alternative and the model:
(i) Identifies all the other designated
investment alternatives available under
the plan that have similar risk and
return characteristics, if any; and
(ii) is accompanied by a statement
indicating that those other designated
investment alternatives have similar risk
and return characteristics and
identifying where information on those
investment alternatives may be
obtained, including information
described in paragraph (b)(2)(iv)(A) of
this section and, if applicable,
paragraph (d) of 29 CFR 2550.404a–5.
(D) Interactive investment materials.
Questionnaires, worksheets, software,
and similar materials that provide a
plan fiduciary, plan participant or
beneficiary, or IRA owner the means to:
Estimate future retirement income needs
and assess the impact of different asset
allocations on retirement income;
evaluate distribution options, products,
or vehicles by providing information
under paragraphs (b)(2)(iv)(A) and (B) of
this section; or estimate a retirement
income stream that could be generated
by an actual or hypothetical account
balance, where—
(1) Such materials are based on
generally accepted investment theories
that take into account the historic
returns of different asset classes (e.g.,
equities, bonds, or cash) over defined
periods of time;
(2) There is an objective correlation
between the asset allocations generated
by the materials and the information
and data supplied by the plan
participant, beneficiary or IRA owner;
(3) There is an objective correlation
between the income stream generated by
the materials and the information and
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data supplied by the plan participant,
beneficiary, or IRA owner;
(4) All material facts and assumptions
(e.g., retirement ages, life expectancies,
income levels, financial resources,
replacement income ratios, inflation
rates, rates of return and other features,
and rates specific to income annuities or
systematic withdrawal plans) that may
affect a plan participant’s, beneficiary’s,
or IRA owner’s assessment of the
different asset allocations or different
income streams accompany the
materials or are specified by the plan
participant, beneficiary, or IRA owner;
(5) The materials either take into
account other assets, income and
investments (e.g., equity in a home,
Social Security benefits, individual
retirement plan investments, savings
accounts, and interests in other
qualified and non-qualified plans) or are
accompanied by a statement indicating
that, in applying particular asset
allocations to their individual
situations, or in assessing the adequacy
of an estimated income stream, plan
participants, beneficiaries, or IRA
owners should consider their other
assets, income, and investments in
addition to their interests in the plan or
IRA; and
(6) The materials do not include or
identify any specific investment
alternative or distribution option
available under the plan or IRA, unless
such alternative or option is specified
by the plan participant, beneficiary, or
IRA owner, or it is a designated
investment alternative within the
meaning of 29 CFR 2550.404a–5(h)(4)
under a plan subject to oversight by a
plan fiduciary independent from the
person who developed or markets the
investment alternative and the
materials:
(i) Identify all the other designated
investment alternatives available under
the plan that have similar risk and
return characteristics, if any; and
(ii) Are accompanied by a statement
indicating that those other designated
investment alternatives have similar risk
and return characteristics and
identifying where information on those
investment alternatives may be
obtained; including information
described in paragraph (b)(2)(iv)(A) of
this section and, if applicable,
paragraph (d) of 29 CFR 2550.404a–5;
(c) Except for persons who represent
or acknowledge that they are acting as
a fiduciary within the meaning of the
Act or the Code, a person shall not be
deemed to be a fiduciary within the
meaning of section 3(21)(A)(ii) of the
Act or section 4975(e)(3)(B) of the Code
solely because of the activities set forth
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in paragraphs (c)(1), (2), and (3) of this
section.
(1) Transactions with independent
fiduciaries with financial expertise—
The provision of any advice by a person
(including the provision of asset
allocation models or other financial
analysis tools) to a fiduciary of the plan
or IRA (including a fiduciary to an
investment contract, product, or entity
that holds plan assets as determined
pursuant to sections 3(42) and 401 of
the Act and 29 CFR 2510.3–101) who is
independent of the person providing the
advice with respect to an arm’s length
sale, purchase, loan, exchange, or other
transaction related to the investment of
securities or other investment property,
if, prior to entering into the transaction
the person providing the advice satisfies
the requirements of this paragraph
(c)(1).
(i) The person knows or reasonably
believes that the independent fiduciary
of the plan or IRA is:
(A) A bank as defined in section 202
of the Investment Advisers Act of 1940
or similar institution that is regulated
and supervised and subject to periodic
examination by a State or Federal
agency;
(B) An insurance carrier which is
qualified under the laws of more than
one state to perform the services of
managing, acquiring or disposing of
assets of a plan;
(C) An investment adviser registered
under the Investment Advisers Act of
1940 or, if not registered an as
investment adviser under the
Investment Advisers Act by reason of
paragraph (1) of section 203A of such
Act, is registered as an investment
adviser under the laws of the State
(referred to in such paragraph (1)) in
which it maintains its principal office
and place of business;
(D) A broker-dealer registered under
the Securities Exchange Act of 1934; or
(E) Any independent fiduciary that
holds, or has under management or
control, total assets of at least $50
million (the person may rely on written
representations from the plan or
independent fiduciary to satisfy this
paragraph (c)(1)(i));
(ii) The person knows or reasonably
believes that the independent fiduciary
of the plan or IRA is capable of
evaluating investment risks
independently, both in general and with
regard to particular transactions and
investment strategies (the person may
rely on written representations from the
plan or independent fiduciary to satisfy
this paragraph (c)(1)(ii));
(iii) The person fairly informs the
independent fiduciary that the person is
not undertaking to provide impartial
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investment advice, or to give advice in
a fiduciary capacity, in connection with
the transaction and fairly informs the
independent fiduciary of the existence
and nature of the person’s financial
interests in the transaction;
(iv) The person knows or reasonably
believes that the independent fiduciary
of the plan or IRA is a fiduciary under
ERISA or the Code, or both, with respect
to the transaction and is responsible for
exercising independent judgment in
evaluating the transaction (the person
may rely on written representations
from the plan or independent fiduciary
to satisfy this paragraph (c)(1)(iv)); and
(v) The person does not receive a fee
or other compensation directly from the
plan, plan fiduciary, plan participant or
beneficiary, IRA, or IRA owner for the
provision of investment advice (as
opposed to other services) in connection
with the transaction.
(2) Swap and security-based swap
transactions. The provision of any
advice to an employee benefit plan (as
described in section 3(3) of the Act) by
a person who is a swap dealer, securitybased swap dealer, major swap
participant, major security-based swap
participant, or a swap clearing firm in
connection with a swap or securitybased swap, as defined in section 1a of
the Commodity Exchange Act (7 U.S.C.
1a) and section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a))
if—
(i) The employee benefit plan is
represented by a fiduciary under ERISA
independent of the person;
(ii) In the case of a swap dealer or
security-based swap dealer, the person
is not acting as an advisor to the
employee benefit plan (within the
meaning of section 4s(h) of the
Commodity Exchange Act or section
15F(h) of the Securities Exchange Act of
1934) in connection with the
transaction;
(iii) The person does not receive a fee
or other compensation directly from the
plan or plan fiduciary for the provision
of investment advice (as opposed to
other services) in connection with the
transaction; and
(iv) In advance of providing any
recommendations with respect to the
transaction, or series of transactions, the
person obtains a written representation
from the independent fiduciary that the
independent fiduciary understands that
the person is not undertaking to provide
impartial investment advice, or to give
advice in a fiduciary capacity, in
connection with the transaction and that
the independent fiduciary is exercising
independent judgment in evaluating the
recommendation.
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(3) Employees. (i) In his or her
capacity as an employee of the plan
sponsor of a plan, as an employee of an
affiliate of such plan sponsor, as an
employee of an employee benefit plan,
as an employee of an employee
organization, or as an employee of a
plan fiduciary, the person provides
advice to a plan fiduciary, or to an
employee (other than in his or her
capacity as a participant or beneficiary
of an employee benefit plan) or
independent contractor of such plan
sponsor, affiliate, or employee benefit
plan, provided the person receives no
fee or other compensation, direct or
indirect, in connection with the advice
beyond the employee’s normal
compensation for work performed for
the employer; or
(ii) In his or her capacity as an
employee of the plan sponsor of a plan,
or as an employee of an affiliate of such
plan sponsor, the person provides
advice to another employee of the plan
sponsor in his or her capacity as a
participant or beneficiary of the plan,
provided the person’s job
responsibilities do not involve the
provision of investment advice or
investment recommendations, the
person is not registered or licensed
under federal or state securities or
insurance law, the advice he or she
provides does not require the person to
be registered or licensed under federal
or state securities or insurance laws, and
the person receives no fee or other
compensation, direct or indirect, in
connection with the advice beyond the
employee’s normal compensation for
work performed for the employer.
(d) Scope of fiduciary duty—
investment advice. A person who is a
fiduciary with respect to an plan or IRA
by reason of rendering investment
advice (as defined in paragraph (a) of
this section) for a fee or other
compensation, direct or indirect, with
respect to any securities or other
investment property of such plan or
IRA, or having any authority or
responsibility to do so, shall not be
deemed to be a fiduciary regarding any
assets of the plan or IRA with respect to
which such person does not have any
discretionary authority, discretionary
control or discretionary responsibility,
does not exercise any authority or
control, does not render investment
advice (as described in paragraph (a)(1)
of this section) for a fee or other
compensation, and does not have any
authority or responsibility to render
such investment advice, provided that
nothing in this paragraph shall be
deemed to:
(1) Exempt such person from the
provisions of section 405(a) of the Act
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concerning liability for fiduciary
breaches by other fiduciaries with
respect to any assets of the plan; or
(2) Exclude such person from the
definition of the term ‘‘party in interest’’
(as set forth in section 3(14)(B) of the
Act) or ‘‘disqualified person’’ (as set
forth in section 4975(e)(2) of the Code)
with respect to any assets of the
employee benefit plan or IRA.
(e) Execution of securities
transactions. (1) A person who is a
broker or dealer registered under the
Securities Exchange Act of 1934, a
reporting dealer who makes primary
markets in securities of the United
States Government or of an agency of
the United States Government and
reports daily to the Federal Reserve
Bank of New York its positions with
respect to such securities and
borrowings thereon, or a bank
supervised by the United States or a
State, shall not be deemed to be a
fiduciary, within the meaning of section
3(21)(A) of the Act or section
4975(e)(3)(B) of the Code, with respect
to a plan or IRA solely because such
person executes transactions for the
purchase or sale of securities on behalf
of such plan in the ordinary course of
its business as a broker, dealer, or bank,
pursuant to instructions of a fiduciary
with respect to such plan or IRA, if:
(i) Neither the fiduciary nor any
affiliate of such fiduciary is such broker,
dealer, or bank; and
(ii) The instructions specify:
(A) The security to be purchased or
sold;
(B) A price range within which such
security is to be purchased or sold, or,
if such security is issued by an openend investment company registered
under the Investment Company Act of
1940 (15 U.S.C. 80a–1, et seq.), a price
which is determined in accordance with
Rule 22c1 under the Investment
Company Act of 1940 (17 CFR
270.22c1);
(C) A time span during which such
security may be purchased or sold (not
to exceed five business days); and
(D) The minimum or maximum
quantity of such security which may be
purchased or sold within such price
range, or, in the case of a security issued
by an open-end investment company
registered under the Investment
Company Act of 1940, the minimum or
maximum quantity of such security
which may be purchased or sold, or the
value of such security in dollar amount
which may be purchased or sold, at the
price referred to in paragraph
(e)(1)(ii)(B) of this section.
(2) A person who is a broker-dealer,
reporting dealer, or bank which is a
fiduciary with respect to a plan or IRA
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solely by reason of the possession or
exercise of discretionary authority or
discretionary control in the management
of the plan or IRA, or the management
or disposition of plan or IRA assets in
connection with the execution of a
transaction or transactions for the
purchase or sale of securities on behalf
of such plan or IRA which fails to
comply with the provisions of
paragraph (e)(1) of this section, shall not
be deemed to be a fiduciary regarding
any assets of the plan or IRA with
respect to which such broker-dealer,
reporting dealer or bank does not have
any discretionary authority,
discretionary control or discretionary
responsibility, does not exercise any
authority or control, does not render
investment advice (as defined in
paragraph (a) of this section) for a fee or
other compensation, and does not have
any authority or responsibility to render
such investment advice, provided that
nothing in this paragraph shall be
deemed to:
(i) Exempt such broker-dealer,
reporting dealer, or bank from the
provisions of section 405(a) of the Act
concerning liability for fiduciary
breaches by other fiduciaries with
respect to any assets of the plan; or
(ii) Exclude such broker-dealer,
reporting dealer, or bank from the
definition of the term ‘‘party in interest’’
(as set forth in section 3(14)(B) of the
Act) or ‘‘disqualified person’’ (as set
forth in section 4975(e)(2) of the Code)
with respect to any assets of the plan or
IRA.
(f) Internal Revenue Code. Section
4975(e)(3) of the Code contains
provisions parallel to section 3(21)(A) of
the Act which define the term
‘‘fiduciary’’ for purposes of the
prohibited transaction provisions in
Code section 4975. Effective December
31, 1978, section 102 of the
Reorganization Plan No. 4 of 1978, 5
U.S.C. App. 237 transferred the
authority of the Secretary of the
Treasury to promulgate regulations of
the type published herein to the
Secretary of Labor. All references herein
to section 3(21)(A) of the Act should be
read to include reference to the parallel
provisions of section 4975(e)(3) of the
Code. Furthermore, the provisions of
this section shall apply for purposes of
the application of Code section 4975
with respect to any plan, including any
IRA, described in Code section
4975(e)(1).
(g) Definitions. For purposes of this
section—
(1) The term ‘‘affiliate’’ means any
person directly or indirectly, through
one or more intermediaries, controlling,
controlled by, or under common control
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with such person; any officer, director,
partner, employee, or relative (as
defined in paragraph (g)(8) of this
section) of such person; and any
corporation or partnership of which
such person is an officer, director, or
partner.
(2) The term ‘‘control,’’ for purposes
of paragraph (g)(1) of this section, means
the power to exercise a controlling
influence over the management or
policies of a person other than an
individual.
(3) The term ‘‘fee or other
compensation, direct or indirect’’
means, for purposes of this section and
section 3(21)(A)(ii) of the Act, any
explicit fee or compensation for the
advice received by the person (or by an
affiliate) from any source, and any other
fee or compensation received from any
source in connection with or as a result
of the purchase or sale of a security or
the provision of investment advice
services, including, though not limited
to, commissions, loads, finder’s fees,
revenue sharing payments, shareholder
servicing fees, marketing or distribution
fees, underwriting compensation,
payments to brokerage firms in return
for shelf space, recruitment
compensation paid in connection with
transfers of accounts to a registered
representative’s new broker-dealer firm,
gifts and gratuities, and expense
reimbursements. A fee or compensation
is paid ‘‘in connection with or as a
result of’’ such transaction or service if
the fee or compensation would not have
been paid but for the transaction or
service or if eligibility for or the amount
of the fee or compensation is based in
whole or in part on the transaction or
service.
(4) The term ‘‘investment property’’
does not include health insurance
policies, disability insurance policies,
term life insurance policies, and other
property to the extent the policies or
property do not contain an investment
component.
(5) The term ‘‘IRA owner’’ means,
with respect to an IRA, either the person
who is the owner of the IRA or the
person for whose benefit the IRA was
established.
(6)(i) The term ‘‘plan’’ means any
employee benefit plan described in
section 3(3) of the Act and any plan
described in section 4975(e)(1)(A) of the
Code, and
(ii) The term ‘‘IRA’’ means any
account or annuity described in Code
section 4975(e)(1)(B) through (F),
including, for example, an individual
retirement account described in section
408(a) of the Code and a health savings
account described in section 223(d) of
the Code.
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(7) The term ‘‘plan fiduciary’’ means
a person described in section (3)(21)(A)
of the Act and 4975(e)(3) of the Code.
For purposes of this section, a
participant or beneficiary of the plan or
a relative of either is not a ‘‘plan
fiduciary’’ with respect to the plan, and
the IRA owner or a relative is not a
‘‘plan fiduciary’’ with respect to the
IRA.
(8) The term ‘‘relative’’ means a
person described in section 3(15) of the
Act and section 4975(e)(6) of the Code
or a brother, a sister, or a spouse of a
brother or sister.
(9) The term ‘‘plan participant’’ or
‘‘participant’’ means, for a plan
described in section 3(3) of the Act, a
person described in section 3(7) of the
Act.
(h) Effective and applicability dates—
(1) Effective date. This section is
effective on June 7, 2016.
(2) Applicability date. Paragraphs (a),
(b), (c), (d), (f), and (g) of this section
apply April 10, 2017.
(3) Until the applicability date under
this paragraph (h), the prior regulation
under the Act and the Code (as it
appeared in the July 1, 2015 edition of
29 CFR part 2510 and the April 1, 2015
edition of 26 CFR part 54) applies.
(i) Continued applicability of State
law regulating insurance, banking, or
securities. Nothing in this part shall be
construed to affect or modify the
provisions of section 514 of Title I of the
Act, including the savings clause in
section 514(b)(2)(A) for state laws that
regulate insurance, banking, or
securities.
■ 5. Effective June 7, 2016 to April 10,
2017, § 2510.3–21 is further amended by
adding paragraph (j) to read as follows:
§ 2510.3–21

*

Definition of ‘‘Fiduciary.’’

*
*
*
*
(j) Temporarily applicable provisions.
(1) During the period between June 7,
2016 and April 10, 2017, this paragraph
(j) shall apply.
(i) A person shall be deemed to be
rendering ‘‘investment advice’’ to an
employee benefit plan, within the
meaning of section 3(21)(A)(ii) of the
Act, section 4975(e)(3)(B) of the Code
and this paragraph (j), only if:
(A) Such person renders advice to the
plan as to the value of securities or other
property, or makes recommendation as
to the advisability of investing in,
purchasing, or selling securities or other
property; and
(B) Such person either directly or
indirectly (e.g., through or together with
any affiliate)—
(1) Has discretionary authority or
control, whether or not pursuant to
agreement, arrangement or
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understanding, with respect to
purchasing or selling securities or other
property for the plan; or
(2) Renders any advice described in
paragraph (j)(1)(i) of this section on a
regular basis to the plan pursuant to a
mutual agreement, arrangement or
understanding, written or otherwise,
between such person and the plan or a
fiduciary with respect to the plan, that
such services will serve as a primary
basis for investment decisions with
respect to plan assets, and that such
person will render individualized
investment advice to the plan based on
the particular needs of the plan
regarding such matters as, among other
things, investment policies or strategy,
overall portfolio composition, or
diversification of plan investments.
(2) Affiliate and control. (i) For
purposes of paragraph (j) of this section,
an ‘‘affiliate’’ of a person shall include:
(A) Any person directly or indirectly,
through one or more intermediaries,
controlling, controlled by, or under
common control with such person;
(B) Any officer, director, partner,
employee or relative (as defined in
section 3(15) of the Act) of such person;
and
(C) Any corporation or partnership of
which such person is an officer, director
or partner.
(ii) For purposes of this paragraph (j),
the term ‘‘control’’ means the power to
exercise a controlling influence over the
management or policies of a person
other than an individual.
(3) Expiration date. This paragraph (j)
expires on April 10, 2017.
Signed at Washington, DC, this 1st day of
April, 2016.
Phyllis C. Borzi,
Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

FOR FURTHER INFORMATION CONTACT:

Brian Shiker or Susan Wilker, Office of
Exemption Determinations, Employee
Benefits Security Administration, U.S.
Department of Labor, (202) 693–8824
(this is not a toll-free number).
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transactions provisions of the Employee
Retirement Income Security Act of 1974
(ERISA) and the Internal Revenue Code
(the Code). The provisions at issue
generally prohibit fiduciaries with
respect to employee benefit plans and
individual retirement accounts (IRAs)
from engaging in self-dealing and
receiving compensation from third
parties in connection with transactions
involving the plans and IRAs. The
exemption allows entities such as
registered investment advisers, brokerdealers and insurance companies, and
their agents and representatives, that are
ERISA or Code fiduciaries by reason of
the provision of investment advice, to
receive compensation that may
otherwise give rise to prohibited
transactions as a result of their advice to
plan participants and beneficiaries, IRA
owners and certain plan fiduciaries
(including small plan sponsors). The
exemption is subject to protective
conditions to safeguard the interests of
the plans, participants and beneficiaries
and IRA owners. The exemption affects
participants and beneficiaries of plans,
IRA owners and fiduciaries with respect
to such plans and IRAs.
DATES: Issuance date: This exemption is
issued June 7, 2016.
Applicability date: This exemption is
applicable to transactions occurring on
or after April 10, 2017. See Section K of
this preamble, Applicability Date and
Transition Rules, for further
information.

Best Interest Contract Exemption
Employee Benefits Security
Administration (EBSA), U.S.
Department of Labor.
ACTION: Adoption of Class Exemption.
AGENCY:

This document contains an
exemption from certain prohibited
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The Department grants this exemption
in connection with its publication,
elsewhere in this issue of the Federal
Register, of a final regulation defining
who is a ‘‘fiduciary’’ of an employee
benefit plan under ERISA as a result of
giving investment advice to a plan or its
participants or beneficiaries
(Regulation). The Regulation also
applies to the definition of a ‘‘fiduciary’’
of a plan (including an IRA) under the
Code. The Regulation amends a prior
regulation, dating to 1975, specifying
when a person is a ‘‘fiduciary’’ under
ERISA and the Code by reason of the
provision of investment advice for a fee
or other compensation regarding assets
of a plan or IRA. The Regulation takes
into account the advent of 401(k) plans
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and IRAs, the dramatic increase in
rollovers, and other developments that
have transformed the retirement plan
landscape and the associated
investment market over the four decades
since the existing regulation was issued.
In light of the extensive changes in
retirement investment practices and
relationships, the Regulation updates
existing rules to distinguish more
appropriately between the sorts of
advice relationships that should be
treated as fiduciary in nature and those
that should not.
This Best Interest Contract Exemption
is designed to promote the provision of
investment advice that is in the best
interest of retail investors such as plan
participants and beneficiaries, IRA
owners, and certain plan fiduciaries,
including small plan sponsors. ERISA
and the Code generally prohibit
fiduciaries from receiving payments
from third parties and from acting on
conflicts of interest, including using
their authority to affect or increase their
own compensation, in connection with
transactions involving a plan or IRA.
Certain types of fees and compensation
common in the retail market, such as
brokerage or insurance commissions,
12b–1 fees and revenue sharing
payments, may fall within these
prohibitions when received by
fiduciaries as a result of transactions
involving advice to the plan, plan
participants and beneficiaries, and IRA
owners. To facilitate continued
provision of advice to such retail
investors under conditions designed to
safeguard the interests of these
investors, the exemption allows
investment advice fiduciaries, including
investment advisers registered under the
Investment Advisers Act of 1940 or state
law, broker-dealers, and insurance
companies, and their agents and
representatives, to receive these various
forms of compensation that, in the
absence of an exemption, would not be
permitted under ERISA and the Code.
Rather than create a set of highly
prescriptive transaction-specific
exemptions, which has been the
Department’s usual approach, the
exemption flexibly accommodates a
wide range of compensation practices,
while minimizing the harmful impact of
conflicts of interest on the quality of
advice. As a condition of receiving
compensation that would otherwise be
prohibited, individual Advisers and the
Financial Institutions that employ or
otherwise retain them must adhere to
conditions designed to mitigate the
harmful impact of conflicts of interest.
By taking a standards-based approach,
the exemption permits firms to continue
to rely on many common compensation
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